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APPELLANT'S BRIEF 


PRELIMINARY STATEMENT 


Bronx Legal Services represents appellant in a civil rights 
action now pending in the U.S. District Court for the Southern 
District of New York challenging the conditions of her confinement 
at the New York City Correctional Institution for Women ("Rikers 
Island"). This appeal is from an oral order of the Honorable 
Thomas P. Griesa on June 27, 1975, denying appellant's motion to 
permit para-professionals employed by Bronx Legal Services, to con¬ 
duct attorney-type interviews with her. Appellant contends that 
this prohibition against para-professionals interviewing her violates 











the ..andate of Procunlor v. Ma rtinez. 416 U.S. 396, 94 S. Ct. 1800, 
1814 (1974). 

ISSUES PRESENTED 

1. Does the refusal of the Department of Correction to 
permit para-professionals employed by appellant's attorneys in a 
civil rights action against the Department to conduct attorney- 
type interviews with her, violate appellant's Sixth and Fourteenth 
Amendments right to counsel and to access to the courts? 

2. Did the District court err when it considered in,cam£ra 
certain information essential to a decision of the motion, and for 
which no claim of privilege wr.s properly invoked? 

ctatkMENT of the case 


A. Nature of the Case . 

on January 29, 1975 appellant, who is incarcerated on Rikers 
island, tiled an action pursuant to 42 D.S.C., Section 1983 alleg¬ 
ing that the conditions of her confinement violate constitutional 
standards. Shortly thereafter, she moved the court for permission 
to have para-professionals employed by, and volunteers who work 
with, Bronx Legal Services (18A) conduct attorney type interviews 
with her on Rikers Island . On the basis that discussions were in 
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progress among the attorneys for the parties and that a satisfactory 
arrangement could be worked out, the motion was denied. Subsequent 
negotations were fruitless and the Department of Correction refused 
all requests to have any one other than an attorney interview 
appellant (32A, 43A) . She then moved the court for permission to 
have Afeni Shakur, Jecinnine Smith, and TVnthony La Borde, three para- 
professionals employed by,and on the payroll of,Bronx Legal Services 
interview her. (29A) . After argument on June 27, 1975, and after the 
court reviewed unknovm and unspecified information in came_ra, the 
motion was denied (19-25)i A timely notice of appeal was filed. 

By order of this court dated July 3, 1975, the matter was set down 

for an expedited briefing schedule and argument,. 


The order is appealable as of right either as the denial of a 
preliminary injunction under 28 U.S.C., §1292(a) or under the 
doctrine of Cohen v. Beneficial Industrial Lo an_C^P_. , 337 U.S. 
541 (1949). The order appealed from is a final disposition o 
a claimed right which is not an ingredient of the cause of 
action and does not require consideration with it. 

Although the Department of Correction actions and the District 
Courts order constitute serious deprivations of appellant s 
Sixth Amendment rights, the issues have not been , 

complaint (32A-12A) , and are thus separable from and collateral 

to" the rights asserted therein. 

Moreover, the issues raised on this appeal, access to a 
prisoner by para-professionals employed by the attorney 
cord during the pendency of a civil rights action, will become 
academic with the termination of the litigatic . Thus, if the 
appeal on this issue must wait until a fanal determination 
the action, "[w]hen that time comes, it will , 

effectively review the present order and [appellant s rights) 
will have been lost, probably irreparably." (All quoted 








n. statement, of Facts . 

Rlkers island is located in the East River, ronyhly between 
La Guardia Airport and the Bronx. The trip by public transporta¬ 
tion from the attorneys office in the Bronx to Rikers Island, the 
visit with appellant, and the return to the Bronx nonnally requires 
at least half of a working day. Under bepartment of Correction 
procedures, the attorney must first secure a pass frtm the Department 
of correction, which in this case consumes yet another half working 

day (15A). 

The District Court denied appellant's motion on the ground that: 

Ifg h??f no? re??i%Fru?“ou??""??ere ?r?|citic 
t?fir?i“t?of trS'e^^'iltt? of fruf ff?^pl“ namely 

• ■, ■ --- - 

However, the record clearly shows that counsels practice is to 
consult with his client at each stage of the ligitation to plan 
strategy, for discovery, to evaluate the infon.ation disclosed, and 
to prepare for trial. (30a). Thus, numerous visits to Rikers Island 


(Footnote continued). 


matter in this footnote 1P(o^ fixing bail 

See also, S^a_ck_:^13oY_l£' n c; ‘nlsLicrCourt, 339 US 844 (1950) 

is appealable); —^TiTrTrT f o r ma~~p a up e r i s is appealable); 

(order denying leave to Proceed in £°rma^paup^ 

Farbor v. Riker^axon tjorji. , terms of order appolnt- 

T6rcI5F-re=tSiiS^g “nn=Pl.££°"'7"°^?^^2^^°™;ealable) , 
ing lead counsel in consolidated actions 
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are 


required. The difficulties in visiting Rikers Island are 
eased substantially when any one of three par professionals 
employed by plaintiff's attorney can assume part of that burden. ■ 

That would enable the attorney to make the most efficient use 
of his time and would expedite prosecution of the action. 

The District court found that the Department of Correction 
policy permits oven visits between "bona fide attorn.;ys and bona 
fide staff members of attorneys" (21) between 9=00 a.m. and 5:00 
p.m. on weekdays and 9:00 a.m. and 12:30 p.m. on Saturdays. The 
visits are conducted in non-partitioned booths to permit free 
contact by the attorney and client. ("Attorney interviews") (21). 
Requests for legal visits by para-professionals are passed upon on 
a case by case basis. This is done to prevent abuse of the 

attorney visits by non-lawyers. (22). 

MS. Shakur, MS. smith and Mr. La Borde are employed by 
Bronx Legal Services as para-professionals underthe job title "Legal 
services Assistants." They have been so employed for three years, 

two years and one and a half years respectively. (34A, 36A, 38A). 
They have assisted Stephen H. Latimer, the attorney in charge of 
the litigation for Bronx Legal Services, on various prisoners' rights 
matters for more than one year (31A) . As part of their duties they 
have conducted attorney interviews with clients and witnesse.. in 
state prisons on a regular basis, as well as with other women 
prisoners on Rikers Island (31A) . Indeed, the day before argument 













of the motion, Ms. Smith and Mr. La Borde conducted an attorney 
interview with another client of Bronx Legal Services without 
incident (5). 

During the course of negotations and the following litigation 
permission was sought for five para-professionals to visit appellant. 
By letter dated April 1, 1975, counsel requested permission for 
Lumumba Shakur and Wakil Shakur a/k/a Tyrone Turner,,,two volunteers. 
(40A). That request was denied orally. By letter dated April 10, 
1975, counsel requested permission for Ms. Shakur and Mr. La Borde. 
That request was denied on the ground that Department of Correction 
policy requires application to the court {43A). Subsequently, based 
on that policy, appellant brought the instant motion seeking per¬ 
mission for Ms. Shakur, Mr. La Borde and Ms. Smith. (31A). Thus, 
while the Department of Correction may not have a blanket policy 
forbidding para-professionals to conduct attorney interviews with 
other prisoners, (46A), the record shows a blanket prohibition 
against such interviews with appellant. 

At the outset of the proceedings on June 27, 1975 before it 
heard any argument, the court had already decided to hear the 
evidence in camera. (2). That decision could only have been based 
on the statement in the affidavit of Assistant Corporation Counsel 
Donald Tobias, who is neither an official of, nor employed by the 
Department of Correction, that the Department's determination was 
based on "confidential data collected from various law enforcement 
agencies." (46A), which it refused to reveal to appellant's attorney. 






After hearing information in camera and ordering the record 
sealed, the court denied appellant's motion on the ground that 
appellant is an escape risk who must be given special treatment (23), 
and that two of the persons involved have criminal records (22). 

There is no evidence on this record to connect cither Ms. Smith, Ms. 
Shakur or Mr» La Borde to appellant or to any current illegal 
activity. The court also declined to disclose the information 

presented in chambers on the ground that; 

It relates to ongoing criminal problems and 
investigations and it would be most inap~ 
propriate, to say the least, to authorize its 
disclosure. I am not asserting that all of 
the information is of a private nature. Some i 

of the information conveyed to me had to do 
with past criminal records of certain indivi¬ 
duals, arrests, and so forth, v.’hich are matters 
of public record. But the really crucial 
■ information was a matter which must be held, I 

believe, in confidence. (23). 

Among the materials taken into chambers was a copy of Kempton, The 
Briar P atch , an account of a criminal trial in which Afeni shakur 
was a defendant. (25). That book and its contents are surely in the 
public domain. Other information was admittedly public in nature 
and should have been revealed in order to give appellant an 
opportunity to rebut any adverse inferences drawn from it. 

As set forth in Point II, infra, even the so called private 
information should have been revealed to appellant's attorney or not 
considered by the court because any other action is a violation of 
.due process of law. ' Thus, on the recora in open court 

appellant has a Sixth Amendment right to have Bronx Legal Services 

staff members conduct attorney interviews with her. 






«»S!^ 


POINT I 

« 

THE RI]FUSAL OF THE DEPARTMENT OF CORRECTION 
TO PERMIT PARA-FROFESSIONALS TO CONDUCT AT¬ 
TORNEY INTERVIEWS WITH APPELLANT VIOLATES HER 
SIXTH AND FOURTEENTH AMENDMENT RIGHTS TO 
ACCESS TO THE COURTS. 


A fundamental right of prisoners is the right of access to 
the courts to obtain redress of vi.olations of constitutional rights. 
Procunier v. Ma rtinez , supra , J ohnson v. Aver y, 393 U.S. 483 (1969); 

Ex Parte Hu ll, 312 U.S. 546 (1941). The right of access "encompasses 
all the means a defendant or petitioner might require to get a fair 
hearing from tlie judiciary on all... grievances alleged by him," 

Gilmo re v. Ly nch, 319 F. Supp. 105, 110 (N.D., Cal. 1971), aff'd. 
sub. nora. Younger v. Gilmore , 404 U.S. 15 (1971). 

An essential corollary is the right to obtain legal assist¬ 
ance to facilitate that access. 

This means that inmates must have 
a reasonable opportunity to seek and 
receive the assistance of attorneys. 

Regulations and practices that unjustifi¬ 
ably obstruct the availability of profes¬ 
sional representation or other aspects of 
the right of access to the courts are 
invalid. Ex parte Hull , [supra]. 

Procunier v. Martinez, supra , 94 S. Ct. at 1814 (1974) , Sousa 
Travisono , 498 F.2d 1120, 1123 n. 6 (1st Cir., 1974). In Procunier 
the right of access to attorneys by incarcerated clients was defined 
to include access to law students and para-professionals employed 
by attorneys, Ihe reason for this inclusion was recognition that the 
isolation of most prisons, (including Rikers Island) and the practical 
difficulties encountered by attorneys who represent incarcerated 
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clients impose a substantial burden on a prisoner's access tc the 
courts. 

Those factors are crucial here. In five months, because of 
the substantial difficulties and burdens on the attorney's time, he 
has been virtually unable to visit appellant to discuss strategy and 
determine her present situation. As a result, discovery has not even 
begun. (2A). Many matters, including discussions of current condi¬ 
tions, review of documents and signing affidavits, among others, can 
be done by any of the para-professionals concerned, all of whom are 
competent and experienced. (31A). Thus, to permit these interviews 
will alleviate the substantial burdens on her attorney and the un 
concionable burden on appellant's right of access to the courts. 

The right of access to attorneys and para-professionals: 

"Requires the opportunity for 
confidential communication between 
attorney and client on pending 
litigation and related legal issues. 

(Citing cases) Goodwin v. Oswald , 

462 F2d 1237, 1241 (2nd Cir., 1972). 

Although Goodwin concerned attorney-client mail, the same 
principles apply to consultations. Sousa v. .Travi^no, 368 F. Supp. 
959 (D.R.I. 1973). Confidentiality is essential when the subject 

matter of the interview are the tactics and strategy of civil rights 

litigation against tlie prison officials. 

Admittedly, the prison may make reasonable regulations 
governing the visits by attorneys and para-professionals, Sousa y _^ 
Travisono, supra. However, those regulations must not be unduly 













restrictive, and any restriction must be justified by a reasonable | 

I 

fear that "a prisoner has clearly abused his rights of access" (em- : 

phasis supplied), Sostre v. McGinnis , 442 F.2d 178,200(2Cir 1971). This ^ 
court there contemplated restrictions based on past abuse justifying ; 

present action, not as here, a prior restraint. It is not enough to ! 

say merely that there has been an abuse of the right of access. The | 

nature of the abuse must rise to the level of a colorable threat to 1 

’ w' ! 

institutional security, Procunicr , supra , 94 S. Ct. at 1815, such as 

I ' 

transmittal of contraband or laying plans for an unlawful scheme j 

t 

Sostre , supra, 442 F. 2d at 200. The record in open court is devoid , 

of any suCii shov^ing. i 

Further, when restrictions are imposed, the prison authori¬ 
ties must provide reasonable alternatives to assure that the right 
of access is unobstructed. Johnson v. Avery , s upra , Gilmore v. o-iynch , 

1 

supra. The Department of Correction suggests that the para-profes- | 

sionals can conduct the interviews during a thirty minute visit in a i 

i 

partitioned booth in the evenings. (21A, 21). However, the proposed 
visits are professional, not personal, and this alternative is un¬ 
reasonable . 

During the course of consultations confidential legal documents j 
may be discussed and examined by the para-professional and the client, 
and appellant will, on occasion have to sign affidavits and other 
documents.^ 


1. The Department's "requirement" that prior to the intorivew ap¬ 
pellant's attorneys "state what information they desire to 
obtain" (48A) is itself a denial of access. It is ludicrous to 
suggest that as a condition of exercising a constitutional 
right the attorney-client privilege be violated, particularly 
where the Department of Correction is itself an adverse party. 












! 


To restrict Bronx Legal Services' staff to these closed 
visits" substantially inhibits their ability to perform these 
functions. Very often consultations, particularly discussions of 
tactics and evaluation of information cannot be completed in thirty 
minutes. The glass partition severely hinders the ability for 
meaningful consultation. It is impossible to exchange^-douements 
relevant to the case, or even to review and discuss those documents. 
Moreover, the partition and the necessity to use phones for com¬ 
munication inhibits the colloquy so essential to effective consulta¬ 
tion. Thus the restrictions imposed by the Department of Correction 

2 

unjustifiably obstruct appellant's access to counsel and are invalid. 
Procunier v. Martinez, supra; Goodv.’in v. Oswald, s upraSostre v. 


Mc Ginnis , supra at 200. 

Moreover, the District Court's justification for denying 
access to tlie three para-professionals is unfounded. The Department 

i 

} 

I 


2. The restriction also discriminates against Bronx Legal Services 
as opposed to other legal organizations. For instance, in 
Wallace v. Kern, 72 Civ. 898 (E.D.N.Y. August 24, 1972), Judge 
Weinstein signe'd an order permitting para-professionals utilized 
by plaintiff's attorneys to interview prisoners in the Brooklyn 
House of Detention, and Judge Lasker signed a similar order in 
Giampetruzzi v. Malcolm, 72 Civ. 4735 (S.D.N.Y. October 
for the' Legal Aid Society oara-professionals to conduct interviews 

on Rikers Island. 
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of Correction claims that appellant is an escape risk, a claim whose 
only conceivable basis is an alleged but unproven association with 

persons who have been accused of escape attempts from various city 
jails ^ This process of guilt by association was disparaged in 
Stack V. Boyle , 342 U.S. i (1951). The Supreme Court there condemned 
the use of an unsubstantiated assumption of conspiracy to circumvent 
the requirement that bail for each defendant be considered on its 
own merits. Id. at 4. 

So here an unarticulated assumption of conspiracy cannot 
justify restrictions on appellant's right of access to her attorneys 
or to the courts. Yet the Department of Correction offers no proof 
that appellant has ever attempted to escape, for she hasn't, nor have 
Ms. Shakur, Ms. Smitli or Mr. La Horde have acted- in concert with 
appellant in furtherance of any unlawful scheme, for indeed they have 
not. To condone the Department's conduct "would inject into our own 
system of government the very principles of totalitarianism," which 
the Constitution is designed to protect against. Id. 

That Mr. La Horde or Ms. Smith has a criminal record is ir¬ 
relevant to their suitability to conduct attorney interviews with 
appellant. The Department of Correction permits access similar to 


3. The court may take judicial notice that newspapers have character¬ 
ized appellant as a member of the so-called Black Liberation Army, 
and that some persons who have tried to escape from other city 
jails have also been charged with membership in that organization. 
New York Indians v. U.S., 170 U.S. 1, 32 (1898); U.S. V. Taylor , 
488 F. 2d~348 (5th Cir., 1971); Mills v. Denver Tramway Corp .,155 
F. 2d 808 (10th Cir., 1946). 
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that sought here for convicted felons employed as Correction Aides 
(see newspaper clipping attached as Annex A) and for investigators 
with criminal records who are employed by the Legal Aid ..jociety. 

(32A, 12). Moreover, the Department does not dispute that the three 
para-professionals regularly interview clients in State institutions, 
and have interviewed persons on Risers Island without incident or 
complaint. Any claim that they threaten institutional^,security is 
clearly frivolous, cf. Schware v. Board of Par Examiners , 353 U.S. 

232, 241 (1957). 

Finally, the District Court's holding that the present case 
does not come within Procui'ior because the ’ an here is not absolute, 
is clearly erroneous. There, certain categories of law students were 
permitted access, and only those working for attorneys were barred 
from the prison. 94 S. Ct. at 1815. Thus, the concept of an absolute 
ban depends on the context of the case. Here, six names were submit¬ 
ted to the Department of Correction requesting permission to conduct 
attorney visits with appellant and all six were rejected. The vigor 
of the Department of Correction's objection to these requests gives 
appellant's attorney no reason ‘to believe that any request by Bronx 
Legal Services will be honored. It is therefore apparent that 
despite appellees protestations that each request is considered on an 
individual basis, the prohioition of para-professionals conducting 
attorney visits with appellant is absolute as the term is used in 
Procunier and by the First Circuit in Sousa v. Travisono , sup^ra. 

















POINT II 


CONSIDERATION OF UNSPECIFIED INFORMATION 
BY THE DISTRICT COURT I N CAMER A VIOLATES 
APPELLANT'S AND ATTORNEYS RIGHT TO DVE 
PROCESS OF LAW 

It is a cardinal principle that government may not prevent a 
person from practicing any occupation in a manner which is arbitrary, 
capricious or discriminatory v;ithout running afoul of tlic duo process 
clause. Wilner v. Conuaittee on Character and Fitn ess, 37 3 U.S. 96 
( 19 ( 33 ) ^ gchv;are v. Board of Bar Examiners , s u pra, Wieman v. Updegraf , 
344 U.S. 183 (1952). Before the right to practice an occupation may 
be abridged^ the Fourteenth Amendment requires at a minimum a hearing 
at which adverse evidence may be challenged, Goldberg v. Kelly , 397 
U.S. 254 (1970), VJilner v. Committee , supra , Goj^dsmi th v. U.S. Board 
of Tax Appeals , 270 U.S. 117, 123 (1952), and a statement of reasons 
for the decision sufficient to enable a reviewing court to make an 
intelligent determination. Wolff v. McDonnell , 418 U.S. 539 (1974), 
U.S. ex. r el. Johnson v. Board of Parole , 500 F. 2d 925 (,nd Cir., 
1974). 

The Department of Correction's actions, and the decision of 
the court below are in flagrant violation of these'principles. The 
three para-professionals concerned are required in the regular 
performance of their duties to interview incarcerated clients (31A}; 
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as an extension of the Bronx Legal Services attorneys who represent 
them. The refusal to permit them to perform this important function 
is not based on any evidence presented in open court, and the only 
reason given is the vague conclusory allegation that these three would 
in some unarticulated way jeopardize the security of the prison. 

This conclusion, founded on an unsubstantiated assumption of cons¬ 
piracy (see supra p. 12), cannot be the basis of an abridgment of 
fundamental constitutional rights. stacj^ v. B _oyJ^, supra, cf. 

Schware , supra , 353 U.S. at 250 (Frankfurter, J., concurring). 
Furthermore, for the reasons enumerated in Procunier , supra, 94 S. Ct. at 
1814, the use of para-professionals to interivew prisoner clients is 
essential to alleviate a substantial burden on attorneys who re¬ 
present them. The decision of the court belov; thus substantially 
interferes with appellant's attorneys^ ability to practice his pro¬ 
fession. 

It is not only the attorneys rights that are interfered with. 
The Department of Correction has deprived appellant of a substan:ial 
constitutional right, tlie right of access to the courts. At the very 
least, she is entitled to know the specific reasons for the depriva¬ 
tion, and to know and rebut ai^y information relied on. See cases cited 

supra, page 14 ). 

The "crucial information" (23) relied on by the District Court, 
and the Department of Correction was considered in came ra and not 
disclosed to appellant's attorney, v;ho is most directly concerned, on 
the ground that the information is privileged. The privilege asserted 














is cither a privilege against disclosure of investigatory files 
to the extent that they reflect advisory rather than factual 
material, Carl Zeiss Stiftung v. V.F..B., Carl Zeiss, Jena , 40 
F.R.D. 318 (D.D.C., 1966), aff’d. 384 F.2d 979 (D.D.C., Cir., 1967) 
cert. den. 389 U.S. 952 (1967) or to protect police files in 
connection with an ongoing criminal investigation. Brown v. Tho mpson, 
430 F.2d 1214 (5th Cir., 1970). These privileges protect material 
in the discovery stages of the case and are inapplicable when the 
government seeks to introduce them in evidence at trial.^ ^^^• 

OfiHlon/ 185 F.2d 629, 639 (2nd Cir., 1950). The Department may 
not "fill a gap in [its] own evidence by recourse to what [it] 
suppi; 0 sses" . Id. at 638. Alderman v. U.S . , 394 U.S. 165 (1969) . 

The District Court, relied almost exclusively on evidence 
received in camera to support its determination. In so doing it 
implicitly acknowledged the insufficiency of the record in open court 


4 . Even if these privileges were relevant, they are inapplicable 

here. The Department of Correction is not a law enforcement 
agency or prosecutorial agency. New York City Charter . Ch. 25, 
Administrative Code of the City of Nev^ York , Ch. 25. Thus, it 
cannot invoke the "ongoing criminal investigation privilege, that 
right being reserved to the police or prosecutors, cf. Capitol 
Vendi ng Co., Inc., v. Baker , 35 F.R.D. 510 (D.D.C., 1964). 

The "investigatory file" privilege is qualified rather than 
absolute. Kinov v. Mitchell, 70 Civ. 5698 (S.D.N.Y., June 3, 1975), 
(Ward J.) si. op. 13. Thus ever conclusions and recommendations of 
government agencies must be disclosed to a litigant. Pilar v. 

Hess Petrol, 55 F.R.D. 159, 164 (D.Mo., 1972). Where the F.B.I. is 
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as a basis for the denial of the constitutional rights of appellant, 
her attorneys and the three para-professionals. The m camc r a _ 
proceeding was itself a violation of due process, for as Judge Hand 
said in Coplon , supra , 185 F, 2d at 638: 

We can see no significant distinction 
between introducing ev.idence against 
an accused which he is not allowed to 
see, and denying him the right to put ^ ^ 
in evidence on his own behalf. ^ 

In our system of justice consideration of individual rights 
is paramount. There is no room for ■’ex - P.ar^ determinations on 
the merits of cases in civil litigation." 

supra, si. op. 22. . Therefore, if the Court below felt that dis¬ 
closure was unwarranted, the proper course would have been either 
to reject the Department of Correction's claims, or to determine 
the merits of the proceeding on the basis of the record in open 
court. Alderman v. U.S ., supra , 39 4 U.S. at 184, Kinoy v. Mitch elj. 

supra. 


(Footnote continued) 


involved as in Kenyatta v. Kelly , 375 F. '’upp. 1175 (E.D. , Pa. 
1974) and Jabara v. Kelly, 62 FRD 424 (^.D^^^Mich. 


police ageHilS^^^T« ^4 FRD 169, 178^^(D. Mo. 

1974) . Gaison v. Jcott, 59 FRD 347 fD. Hawaii , 19 ) , --^ 

Brier, 54 FRD 7 (E.D., Wis. 1972) and Frankenhauser v. Rizzo, 59 

FRb“339 (E.D., Pa 


FRD jjy It; u . Fa 1973) , disclosure is permitted of factual re- 
pStfLd-^u^iaries, obs4rvaticns made by officers rn the perform 
ance of their duties, including dates and times, and witness 
statements. Consistent with this policy complete prison files, 
and relevant portions of parole board files must be ; . 

Bogard v. Cook, 60 F.R.D. 508 (N.D., Miss., 1973). (con t.; 













CO NCLUSIO N 


Access to the courts and to attorneys is essential for 
prisoners to vindicate their civil and constitutional rights. 

The flat ban on Bronx Legal Services para-protessionals conduct¬ 
ing attorney interviews with appellant places an unjustified 
burden on that right. The practical effect has been to obstruct 
the progress of the litigation, and to severely hinder Bronx 
Legal Services' ability to effectively represent her. 

row weapons are more useful to the end of preserving 
individual rights, including the right of access to the court, 
than the power to compel government to disclose the evidence 
upon' which it relies in seeking to abridge those rights. That 


power is: 

precious because 'it prevents that 
purpose and its; pursuit from passing 
unchallenged by the accused, and un- 
purged by the alembic of public 
scrutiny and public criticism. A 


(Footnote continued) 

Additionally, the claimed privilege was 

There was no affidavit by the Commissioner of - 

c 1 (1953) nor a specific designation of the 

V. U.S., 345 u.s. i . o h-, "nrocise and certain reasons 

Hiit^aIs within its scope aco^anied ^by v Sheraton Corp. 

for preserving their conf.identiality^ ^ ^ BTI er, 

I^pfF^^r did the'oepartment of Correction demonstrate the need 
f-S^rivilege by any means short of lu^c^ra inspectio . 
F.nvironmental Protection Agency V. Mink, 410 U.o. 73, 9 I 
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society wh' 'i has come to wince at 
such exposi j of the methods by which 
it seeks to impose its will upon its 
memi'ors, has already lost the feel of 
freedom and is on the path towards 
absolutism. 


Coplon, supra, 185 F 2d at 638. For the foregoing reasons the 

5 

order appealed from should be reversed. . 


Respectfully submitted, 



BRONX LEGAL SERVICES, CORP. C. 
579 Corutlandt Avenue 
Bronx, New York 10451 
STEPEIIN M. LATIMER, ESQ., 
Attorney for Appellant 


Counsel wishes to express his appreciation to 
Afeni Shakur, Jeannine Smith, Tuithony LaBorde and Merle 
Ratner for their assistance in the preparation of this 
appeal. 
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